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STATEMENT OF JURISDICTION

The district court (Alan H. Nevas, J.) had subject
matter jurisdiction over thisfederal crimina caseunder 18
U.S.C. § 3231. The defendant filed a timely notice of
appeal pursuantto Fed. R. App. P. 4(b), and thisCourt has
appellatejurisdiction over thedefendant’ s challengeto his
conviction and sentence pursuant to 28 U.S.C. § 1291 and
18 U.S.C. § 3742(a).



=

STATEMENT OF ISSUES
PRESENTED FOR REVIEW

. Did the district court correctly conclude that the

defendant’s use of telephones constituted use of a
“facility or means of interstate commerce” within the
meaning of 18 U.S.C. § 2425?

Did thedistrict court abuseitsdiscretionin denying the
defendant’ s motion to suppress the wiretap evidence?

Was there sufficient evidence that the defendant acted
under color of law in abusing the minor girls, and did
the district court correctly conclude that the girls had
a constitutional right to be free of aggravated sexual
abuse?

Did the district court abuse its discretion in its
evidentiary rulings, particularly in finding that the
defendant had opened the door to cross-examination on
anumber of topics?

Did thedistrict court abuse itsdiscretion in denying the
defendant’ s motion to suppress oral statements made
between July 23 and 26, 2001, where the defendant has
not challenged the district court’ s findings that he was
not under arrest and made the statements voluntarily?

Did the district court properly decline to require that
the Government interview thechild witnesses pre-trial
in the presence of defense counsel and a court-
appointed monitor, and properly alow the child
victims to testify by closed circuit television?



7. Didthedistrict court abuseitsdiscretion in precluding
the defendant from cross-examining the child victims
about their prior sexual behavior?

8. Did thedistrict court abuse itsdiscretion in computing
the defendant’s offense level under the Sentencing
Guidelines, and is the court’s discretionary decision
not to further depart downwardly unreviewable on

appeal ?

9. Did the district court abuse its discretion in declining
to recuse itself from the case?
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Philip A. Giordano, athree-term M ayor of Waterbury,
was convicted by ajury of numerousfedera crimesarising
from his repeated sexual abuse of two young girls, ages
eight and ten. This case arose out of a public corruption
investigation, in which the Government obtained court
authorization to wiretap the defendant’s phones. During
the course of the wiretap, federal agents intercepted calls
inwhichthedefendantarranged foraWaterbury prostitute
and drug addict, Guitana Jones, to bring her niece and
daughter to various locations, including the Mayor’'s
Office, so that the defendant could sexually abuse them.



The defendant raises a host of challenges to his
convictions for violating the girls’ civil rights (18 U.S.C.
§ 242) and for using and conspiring to use telephones in
connection with sexual crimes (18 U.S.C. § 2425 and
§ 371). Among other things, he argues (1) that his § 2425
convictions are statutorily and constitutionally invalid
becausethetelephone callsatissuewereintrastate; (2) that
the district court abused its discretion in refusing to
suppress the wiretap evidence; (3) that there was
insufficient evidence that he acted “under color of law” in
abusing the children, and that the girls did not have a
federally protected right to be free of sexual abuse; (4) that
the district court abused its discretion in its evidentiary
rulings, particularly in finding that the defendant had
opened the door to cross-examination on a number of
topics; (5) that the district court abused its discretion in
denying his motion to suppress certain oral statements
made to law enforcement agents during a brief period of
cooperation after his crimes were uncovered; (6) that the
district court erred in refusing to require that the
Government interview the child witnessesin the presence
of defense counsel and acourt-appointed monitor pre-trial,
and in permitting the children to testify by closed-circuit
television; (7) that the district court abused its discretion
in precluding the defendant from cross-examining the
children about their prior sexual behavior; (8) that the
district court abused its discretion in calculating the
Sentencing Guidelines and in declining to downwardly
depart further than it did; and (9) that the district judge
abused his discretionin failing to recuse himself from the
case. For thereasonsthat follow, this Court should affirm
the conviction and sentence in all respects.
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STATEMENT OF THE CASE

On July 26, 2001, the Government arrested the
defendant without a warrant for violations of 18 U.S.C.
88 2425 and 371. The defendant was presented before the
United StatesDistrict Court for the District of Connecticut
(Hon. Alan H. Nevas, J.). JA 34." The defendant was
initially ordered detained, and acrimina complaint setting
forth the basis for these charges was filed later that day.
After holding abail hearing, Judge Nevasissued awritten
detention order dated August 10, 2001. JA 39.

On September 12, 2001, a federal grand jury in
Connecticutreturned anindictment charging thedefendant
with two counts of civil rights violations (18 U.S.C.
§ 242), one count of conspiracy to violate 18 U.S.C.
§ 2425 (18 U.S.C. § 371), and eleven counts of unlawful

' References are as follows:

JA: Defendant’s Joint Appendix

SA: Defendant’s Sealed Appendix

SPA: Defendant’s Special Appendix

GA: Government’s Appendix

GSA: Government’s Sealed A ppendix

T: Trial transcript (not reproduced in appendices)
The Government’s Appendix includes items such as the
notice of appeal and certain rulings from which the
defendant appeal s, which should have beenincluded inthe
defendant’s appendix, see Fed. R. App. P. 9(a)(1) and
30(a)(1), aswell as transcripts of relevant hearings below
and the testimony of the two minor victims, the principal
cooperating witness (Guitana Jones), and the defendant.
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use of interstate facilities to transmit information about a
minor (18 U.S.C. § 2425). A co-defendant, GuitanaJones,
was al so charged with the conspiracy and § 2425 of fenses.
The defendant pleaded not guilty to these charges on
September 20, 2001. JA 41.

On November 8, 2001, following the defendant’s
motion for release pending trial, the district court
conducted a second bail hearing. The district court
reaffirmed its order of pretrial detention, and set forth its
reasonsin awritten ruling on November 14, 2001. JA 44.
The defendant appealed the detention order, which this
Court affirmed by summary order on August 16, 2002. 41
Fed. Appx. 522.

On July 29, 2002, the district court denied the
defendant’ s motion to dismiss theindictment. JA 49; SPA
1, 260 F. Supp.2d 477.

On September 10, 2002, co-defendant Jones pleaded
guilty to Counts 3, 4, 6 and 8 of the indictment, and
entered into a written cooperation agreement with the
Government. JA 49.

On September 12, 2002, the district judge denied the
defendant’s motion to disqualify him from ruling on the
motion to suppress the wiretap evidence because he had
signed the electronic surveillance order. JA 49.

On November 14, 2002, the judge denied the
defendant’s second, broader motion for disqualification.
JA 50; SPA 28, 2002 WL 32086481.



On December 18, 2002, the defendant filed a petition
for writ of mandamusinthis Court seeking to overturn the
district court’s two decisions denying his motions for
recusal. By summary order dated January 3, 2002, this
court denied the petition. GA 35, No. 02-3095.

On January 16, 2003, the grand jury returned an 18-
count superseding indictment which, like the original 14-
count indictment, charged the defendant with the same
federal offenses and added four additional charges under
18 U.S.C. § 2425 concerning other intercepted telephone
calls. JA 1-23 (superseding indictment), 51. The
defendant renewed his plea of not guilty on February 6,
2003. JA 52.

On February 14, 2003, the district court denied the
defendant’ s motion to suppress wiretap evidence and his
oral statements. JA 54; SPA 8, 259 F. Supp.2d 146.

On March 4, 2003, a jury was selected. JA 55. The
Government began presenting evidence on March 12,
2003. JA 57. The Government called 48 witnesses,
concluding its case-in-chief on March 19. The defendant
orally made a Rule 29 motion at the close of the
Government’s case, which the court denied. GA 23. The
defendant presented 5 witnesses and also testified on his
own behalf.

OnMarch 24, 2003, the defendant renewed hisRule 29
motion, which the court denied. JA 58, GA 27. The
parties then made their closing arguments and the court
instructed the jury. GA 70-132 (jury charge). At the end
of the day on March 25, the jury returned with its verdict,
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unanimously finding the defendant guilty of the two civil
rights offenses (Counts 1 and 2), conspiring to use an
interstate facility to transmit information about a minor
(Count 3), and using an interstate facility to transmit
information about aminor (Counts4-9 and 11-18). JA 59.
The jury specifically found that he committed aggravated
sexual abuse in connection with Counts 1 and 3. GA 30.
Thejury could not reach aunanimousverdict on Count 10,
which involved Jones leaving a voice mail on the
defendant’ s cellular telephone. GA 31. Count 10 was | ater
dismissed on the Government’ s motion. JA 62.

On May 1, 2003, the defendant filed a motion for
judgment of acquittal, which wasdenied on June12, 2003.
JA 59, SPA 19.

OnJune 13, 2003, after a sentencing hearing, the court
sentenced the defendant primarily to an aggregate 444
months (37 years) of imprisonment, to be followed by five
years of supervised release, plus a $1,700 special
assessment. JA 62, GA 33.

On June 19, 2003, the defendant filed a timely notice
of appeal. GA 36. He is presently serving his sentence.



STATEMENT OF FACTS
A. The Investigation

This prosecution unexpectedly arose from a political
corruption investigation by the Federal Bureau of
Investigation (“FBI”) and the Internal Revenue Service
(“IRS"), involving Mayor Philip Giordano and others in
the city of Waterbury, Connecticut. Initially, the
investigation focused on reports that Giordano had
received cash from areputed member of the Genovese La
CosaNostrafamily, whose constructionfirmwasawarded
various city contracts during Giordano’s mayoralty. As a
part of the investigation, the Government conducted court-
authorized electronic surveillance from February through
August 2001, intercepting more than 15,000
conversations. Some of these conversationswere between
the defendant and various women to whom he dispensed
amounts of cash inconsistent with his modest salary as a
public servant. Among these women was Guitana Jones,
a Waterbury prostitute with whom the defendant had a
longstanding sex-for-money relationship. Jones is the
mother of one young girl, born July 9, 1992 (“Victim 1),
and aunt of another young girl, born September 21, 1990
(“Victim 2"). GA 67, 70; GSA 51-52.

During the course of the public corruption wiretap, the
Government intercepted a number of calls in which the
defendant had Jones arrange for him to have sexual
liaisons with other females 16 years or older. But on July
12, 2001, agents reviewed a series of brief calls that had
beenintercepted three daysearlier, on July 9, which raised



the horrifying possibility that the defendant was also
engaging in sexual conduct with young children. In a
series of calls on July 9, Jones told the defendant that “I
have one of the girls with me today,” and made
arrangements to bring her to the defendant that evening,
after his son’s T-ball game was over. When asked by the
defendant, “Now who you got?” Jonesresponded, “ Umm,
[Victim 1]. Today’s her birthday you know.” The
defendant said, “1t is?” Jones said, “Y eah she turned nine
yearsold today.” Thedefendant responded, “Wow. That’s
cool.” Hetold Jones“Make sureyou’'rethere.” Jonessaid,
“I will.” JA 303. Calls placed thefollowing two days, July
10 and 11, showed that Jones had not in fact brought the
girl to the defendant on July 9. JA 308, 313.

The Government promptly placed the defendant under
physical surveillance, to ensure that he did not come into
contact with the girls. T 1006, GA 229-30. The
Government then arranged for an undercover police
officer to make a pretextual call to the defendant’s cell
phone in the late afternoon of July 12. T 1005-06. In a
voice mail message, the officer advised the defendant, “1
got your number . . .. You better leave them f_kin’ kids
alone. . . .1 know what’s up. .. . I’'m gonna follow your
ass, I’'m gonnawatch your ass. Youf_k around with them
young kidslikeyou been doin’, that’ sit,|’m goin’ straight
to the motherf_kin’ media.” JA 316. The defendant
retrieved the message a few minutes later, while at the
park in Waterbury where he was attending another of his
son’s T-ball games. Id.

OnJuly 13, the Government submitted awritten report
to the district judge who was supervising the wiretap,
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entitled “Filing Regarding Possible Sex Offenses.” SA
758. Later that day, agents intercepted calls from the
defendant to Jones, discussi ng the anonymous voice mail:

Giordano:

Jones:

Giordano:

Jones:

Giordano:

Giordano:

Jones:

Is,is[Victim 2’'s] dad alive?

No, [Victim 2] don’t say nothin’...

Huh?

...they, them kidshaven’t said anything.
They do not say nothing.

Well someone said something to
someone because this dude knew.

.. . it was about the girls man.

Nobody knows about them. Nobody
knows about them. Nobody. Nobody
knows about them at all ‘cause they
don’t even say nothing ‘cause | got them
to the point where they’ re scared, if they
say somethin’ they’re gonna get in
trouble. They don’t say anything.

JA 318-21. OnJuly 18, the Government disclosed thisand
additional calls in writing to Judge Nevas, who was
supervising the wiretap. SA 763. On July 20, the
Government filed a crimina complaint against Jones
premised on violations of 18 U.S.C. 88 2425 and 371, and
obtained a warrant for her arrest. In the early morning

9



hours of July 21, based on the Government’s court-
authorized disclosure of limited information to the Chief
State’ s Attorney’ s Office, the Connecticut Department of
Children and Families removed both child victims from
their homesin Waterbury. T 1010-12, SPA 783-84.

Mid-day on July 21, 2001, prior to her arrest, Jones
told the defendant that the caller was one of the drivers
who had taken her and the children to visit the defendant,
and that he was demanding hush money. GA 139-43.
Jones was then arrested after she collected $200 from the
defendant’s mailbox, and she agreed to cooperate. GA
139-40. Shethen madecallsseeking more hush money for
the driver whom she had just brought to the defendant’s
house. GA 141-43, JA 343-52. The defendant agreed to
meet Jones and her supposed associate at a commuter
parkinglotin Cheshire, Connecticut, on July 23, where he
delivered $500 in cash. GA 473-78, T 1249-56.

After the defendant handed over the cash, two federal
agents immediately approached him and identified
themselves as law enforcement officers. They asked to
speak with him, and he agreed. When in the car, they told
him that the Government had evidence of his sexual
misconduct and his corrupt activities as Mayor of
Waterbury. The agents did not display their weapons,
repeatedly told the defendant that he was not under arrest,
and invited him to cooperate in the ongoing probe. The
defendant agreed to do so, and over the course of the next
seventy-two hours engaged in cooperation efforts against
other targets of the Government’ scorruption investigation,
including an organized crime figure. T 1254-58, 1983-95,
SPA 11-12.
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On July 26, after three days of such cooperation, FBI
agents placed the defendant under arrest. T 1257. The
Government executed 34 search warrants that same day,
including those relating to public corruption, searches of
thedefendant’ slaw officeand city-provided policecruiser,
asearch of the defendant and the seizure of DNA samples
from the defendant. T 1997, 1261-63, 1267-71, 1292-93,
1340, 1355. Later search warrants were executed at the
Mayor’'s Office and another police cruiser that the
defendant had used previously. T 1264, 1352, 1365.
According to a forensic expert who testified at trial, a
carpet sampletaken from thelaw officewas*“glowing like
agalaxy” when subjected to afluorescent light indicating
the possible presence of semen. T 1460. The expert
testified that there were, in fact, numerous semen stainson
the carpet, and that the semen on at least two of these
stains contained DNA that matched the defendant’s.
Jones’'s DNA was also found on the carpet. No DNA
profiles matching those of the child victimswere found on
the carpets seized from the law office or the Mayor’s
office. T 1460-72.

B. Indictment and Trial

Thedefendant was eventually charged in asuperseding
indictment with a number of offenses. Counts 1 and 2
charged him, acting under color of law, with willfully
depriving the two young girls of their right to befree from
aggravated sexual abuse, in violation of 18 U.S.C. § 242.
JA 1-5. Count 3 charged that Giordano and Jones
conspired to initiate the transmission of the names of the
two victims by using facilities of interstate commerce
(cellular and other telephones), with the intent to entice,
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encourage, offer, and solicit the child victimsto engagein
sexual activity, inviolation of 18 U.S.C. § 371. The overt
acts set forth in this conspiracy charge involved telephone
calls between the defendant and Jones, followed by
Jones's transport of the children to the defendant in order
for him to engage in sexual acts with them. JA 6-7.
Counts 4 through 18 charged each of those phone calls
individually as a substantive violation of 18 U.S.C.
§ 2425, which prohibits the use of interstate facilities to
transmit information about minors for the purpose of
inducing or promoting unlawful sexual activity. JA 8-23.

Before trial, the defendant moved to suppress the
wiretap evidence, to dismiss the indictment, and to
disqualify the district judge. Each of these motions was
denied, as discussed in the relevant sections that follow.
At trial, the Government presented evidence over six
days, and called 48 witnesses. Among these was Guitana
Jones, who had pleaded guilty to committing and
conspiring to commit 8 2425 offenses, and who was
testifying pursuant to acooperation agreement. GA 40-41.
Jones essentially testified that she had a long-standing
sexual relationship with the defendant, that he regularly
paid her for oral sex, and that she routinely arranged for
the defendant to have sexual liaisons with other women
(including other prostitutes). GA 46-63. Jones said that
after the first time with Victim 1, the defendant would
awaystell the girls that Joneswould get arrested and they
would get into trouble if they said anything. GA 89-91,
127-28, 215. Jones further testified that she frequently
arranged to bring thetwo child victimsto the defendant so
that he could engage in sexual acts with them. GA 64-
115, 127, 135, 141.
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The two child victims testified by closed-circuit
television. Like Jones, both girls testified that the
defendant inserted his penis into the girls' mouths and
made them perform ora sex. GSA 54-55, 66-67, 70-71,
85-86, 88, 142-43, 147-48. The defendant would push
them away prior to ejaculating. GSA 55, 85, 90. Thegirls
also testified that the defendant touched their breasts, and
inserted hisfinger into their vaginas. GSA 61-62, 85-86,
90-91, 144-45. The defendant asked Victim 2 whether she
was “growing hair down there.” GSA 62, 91. Victim 1
described how the sexual actshurt her eyes and madethem
itchy. GSA 150-51. Victim 2 testified that the Mayor hurt
her throat during the sexual acts. GSA 57, 87. Both girls
were utterly terrified by the experience. GSA 55-56, 86,
148-49.

Thedefendant instructed Victim 2 not to disclosewhat
he madethem do. GSA 79, 86, 88-89. Victim 1 could not
recall if the defendant said not to tell anyone about the sex
abuse, but she did not tell anyone because she was afraid
of him. GSA 149. Both girlsknew that the defendant was
Mayor of Waterbury and that he ran the city. GSA 51,
106, 125-26. Victim 2 said the Mayor “rule[s]
everybody,” and “he’s the boss of everyone.” GSA 51.
She did not tell anyone about the sexual assaults because
she was afraid the M ayor would hurt her and her family,
and put her jail. GSA 56, 78-79, 86-87, 92-93. Victim 1
stated that the Mayor “ protectsthe city” and “ watchesover
uslike God.” GSA 125. She stated that she was afraid of
him and thought she“would get putinjail” (GSA 149-50),
because she “thought he had power.” GSA 172.
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The Government offered substantial evidence that
corroborated these accounts. The jury listened to a
selection of conversations intercepted over the city-
provided cellular telephonesthat the defendant used. Many
of these were conversations between himself and Jones, to
arrangefor her to bring the girls to one of his offices. See,
e.g., GX38-T, JA 149, 158, 163, 165, 167, 169-70, 178,
183-84, 194, 201-02, 214, 223, 252, 254, 256-57, 269,
278-79, 301, 303, 314-15. The Government al so presented
testimony from five drivers, who explained how they
drove Jones and one or more of the children and waited 5
to 20 minutes while Jones and the children went inside
variouslocationsin Waterbury: the defendant’slaw office
at 1169 West Main Street, the defendant’s house, the
Chase Building (which houses the Mayor’ s office), and a
condominium that belonged to afriend of the defendant,
at 827 Oronoke Road. T 662-78, 686-700, 706-25, 763-
771, 776-814, 1164-70.

Thedefendant testified on hisown behalf, and claimed
that Jones offered to bring the young girlsto the law office
when Jones performed oral sex. GA 363-64. He claimed
that this was her idea, not his. The door to the office was
|eft open so he could look out of theroom and see the girls
in the waiting area as they colored, read, or ate candy he
gavethem. GA 362-64,428-29. Thedefendant said hedid
not like it: “I1t's not something I’'m proud of.” GA 362,
429.

According to the defendant, thegirls could not see him
receive oral sex from Jones because they were four rooms
away and he was standing up with his back to the radiator
while he peered at them. GA 429, 454-56. The
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receptionist desk purportedly obstructed the children’'s
view of what Jones was doing. On cross-examination, he
admitted that the sight of the young girlswhile hereceived
oral sex was stimulating to him. GA 427-29, 450, 472-73.
He also admitted that his intercepted conversations with
Jones, which were played for the jury, were for the
purpose of having Jonesbringtheyoung girls, but claimed
this did not happen between February 2001 and July 2001.
GA 374, 474, 478, 481, 528.

The defendant also claimed that he did not know that
the children had watched or at least could have watched
him getting oral sex. GA 428. He said from February
2001 to July 2001, he never got together with Jones and
the girls. GA 528. He said he never got together with
them during hisvery active Senate campaign that ended in
November 2000. GA 356, 640. He claimed that he had
had called Jones only five or six times during the period
from November 1, 2000, through February 18, 2001. GA
419. Hetestified that Victim 1 wasin hislaw office twice
and Victim 2 once, and they were nowhere else. GA 457.
According to the defendant, these visits occurred between
November 2000 and mid-February 2001, ending just about
the time the federal wiretap started. GA 528.

After a day of ddiberations, the jury found the
defendant guilty of all charges except Count 10 (which
involved Jones leaving a voice mail message on the
defendant’s cell hone, and which was later dismissed on
the Government’s motion). GA 30.
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C. Post-Trial Proceedings

On May 1, 2003, the defendant moved for ajudgment
of acquittal on all counts, renewing his pretrial arguments
that thevictimslacked afederally protected rightto befree
of aggravated sexual abuse; that he had not acted under
color of law; and that the telephone calls did not involve
facilities of interstate commerce because they were placed
between two people who were both in Connecticut at the
time the calls were made. The district court denied this
motion on June 12, 2003. SPA 19.

On June 13, 2003, the court conducted a sentencing
hearing. The Government argued that the defendant’s
reprehensible sexual acts as Mayor warranted a very
severe sentence. The Government nevertheless filed a
substantial assistance motion under U.S.S.G. § 5K1.1
based on the defendant’'s cooperation with law
enforcement before his arrest on July 26. The defendant
sought a downward departure on additional grounds.
Based on the defendant’ s cooperation, the court departed
downward from the applicable range of life imprisonment
to atotal effectiveterm of 444 months(37 years) in prison,
to be followed by a five-year term of supervised release,
plus a $1,700 special assessment. GA 33.

Judgment entered on June 19, 2003. JA 62. The

defendant filed atimely notice of appeal on June 19, 2003,
GA 36, and is presently serving his sentence.
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SUMMARY OF ARGUMENT

1. The district court correctly concluded that
placing or receiving anintrastate telephonecall constitutes
use of a “facility or means of interstate or foreign
commerce” within the meaning of 18 U.S.C. § 2425.
Telephones are integrated into a nationwide switching
network, making them instrumentalities of interstate
communication. Congress is empowered by the
Commerce Clausetoregulate use of suchinstrumentalities
without regard to whether the particular use in question
has a substantial effect on interstate commerce.

2. Thedistrict court did not abuse its discretion in
denying the defendant’s motion to suppress the wiretap
evidence. The Government promptly notified the district
court once it realized that these calls were evidence of sex
crimes, and the district court properly issued an order
authorizing use of these calls in prosecuting crimes other
than those set forth in the original wiretap authorization.
Moreover, the Government’ sinterception of callsbetween
the defendant and Jones was authorized by the original
wiretap order premised on public corruption offenses,
because the defendant’s payments of cash to prostitutes
demonstrated his access to cash from sources beyond his
modest mayoral salary. The Government properly
minimized its monitoring, and in fact all of the calls
between Jones and the defendant were less than two
minutes long and therefore fall within the safe harbor
established by United States v. Capra, 501 F.2d 267, 275-
76 (2d Cir. 1974). Finally, the district court properly
declined to hold a Franks hearing because the defendant
failed to make a substantial preliminary showing that
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material impeachment information about a cooperating
witness had been omitted from the wiretap affidavit, that
any hypothetical omission had been made recklessy or
deliberately, or that any such omission would have altered
the probable cause determination.

3. Therewas morethan sufficient evidencethat the
defendant acted under col or of law in sexually abusing the
twogirls. Thejury heard Jonesand both of the girlstestify
that the defendant regularly paid Jones to have the girls
perform oral sex on the defendant, at timesin the Mayor’s
Office or in his city-provided police cruiser. The
defendant repeatedly threatened Jones and the girls not to
tell anyone about the abuse, or else Jones would go to jail
and they would get in trouble. Through this sexual abuse,
the defendant deprived the girls of their constitutional
right to bodily integrity. Contrary to the defendant’s
claims, such aconstitutional right isnot limited by statute
to the special and maritime jurisdiction of the United
Statesor other circumstances set forth in federal sex abuse
statutes.

4. Thedistrict court did not abuse itsdiscretionin
itsevidentiary rulings. The defendant testified at trial and
voluntarily of fered testimony about hisextramarital sexual
activities, whether he had ever threatened anyone, about
his access to cash, and about his cooperation in the
municipal corruption probe. Consequently, the defendant
opened the door to cross-examination on each of these
subjects, each of which was relevant to the defendant’s
credibility and/or the underlying charges.
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5. Thedistrict court did not abuse itsdiscretionin
refusing to suppress oral statements regarding the sexual
abuse and corruption that the defendant made from July 23
to 26, 2001, during his brief period of cooperation with
law enforcement authorities. The defendant claims that
agents unreasonably delayed in presenting him before a
judge, but he offers no legal or factual argument to
challenge the district court’s detailed predicate findings
that the defendant was not arrested until July 26, and that
in any event his statements had been made voluntarily.

6. The district court properly declined to require
that the Government interview the child witnesses in the
presence of defense counsel and a court-appointed
monitor, and cites no statutesor case law in support of his
claim. Moreover, thedistrict court scrupulously followed
the procedures set forth in 18 U.S.C. § 3509 before
determining that each of the girlscould testify by two-way
closed circuit television. Thedistrict court properly relied
on expert testimony that there was a substantial likelihood
that one victim “would suffer emotional trauma from
testifying” in open court, and properly relied on lay
testimony that both girls would be “unable to testify [in
open court] because of fear.” These conclusions were
fully consonant with the principles announced in
Maryland v. Craig, 497 U.S. 836 (1990).

7. Thedistrict court did not abuse its discretion in
precluding the defendant from cross-examining the child
victims about prior sexual behavior. The defendant’s
pretrial proffer failed the specificity and relevance
standards of Fed. R. Evid. 412, because it simply alleged
that the victims might have witnessed and/or participated
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in sexual conduct at home. At most, the defendant
claimed that this evidence could show that the girls had
learned about sexual terms and anatomy at home, rather
from experiences with the defendant. Neither the
Government nor the defense pursued any such lines of
questioning at trial, and so the defendant could not have
suffered any prejudice from the exclusion.

8. Thedistrict court did not abuse itsdiscretion in
computing the defendant’s offense level. None of his
multiple challenges are supported by any citations of case
law or argument, and should therefore be deemed waived
on appeal. On the merits, the district court erred only in
imposing a two-level enhancement for serious bodily
injury under U.S.S.G. 8§ 2A3.1(b)(4)(B), but this error did
not ultimately affect the defendant’s final offense level
and wastherefore harmless. Thedistrict court granted the
Government’s motion under 8 5K1.1 and departed
downward from life in prison to 444 months. It declined
to exercise its discretion to depart downward on further
groundsadvanced by the defendant, anditsdecisioninthis
regard is unreviewable on appeal.

9. The defendant waived any challenge on appeal
to the district judge’s failure to recuse himself, by failing
to offer any argument and instead purporting to
incorporate by reference earlier pleadings before this
Courtin an unsuccessful mandamus action. On the merits,
the district judge did not abuse hisdiscretion in declining
to recuse himself from ruling on the motion to suppressthe
wiretap evidence simply because he had issued the
authorization orders. Likewise, thejudgedid not abusehis
discretion by declining to recuse himself from the entire
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case after ruling at a bail hearing that the defendant was a
“sexual predator” and should be detained to avoid danger
to the community. Facts learned in the course of judicial
proceedings do not constitute a basis for recusal on
grounds of bias, and the defendant made no showing that
the judge displayed deep-seated antagonism that would
make fair judgment impossible.

ARGUMENT

1. The District Court Correctly
Concluded That the Defendant’s
Use of a Telephone Constituted
Use of a Facility of Interstate
Commerce for Purposes of 18
U.S.C. § 2425.

A. Relevant Facts

Counts 4 through 18 of the superseding indictment
charged the defendant with using a facility of interstate
commerce to transmit information regarding a minor, in
violation of 18 U.S.C. § 2425. Count 3 charged the
defendant with conspiring to violate § 2425. JA 1-23.

Before trial, the defendant moved to dismiss these
charges. As a statutory matter, he argued that § 2425
applies only where a defendant has made actual interstate
communications. Becausethecallslisted intheindictment
were made to and from peoplein Connecticut, he claimed
that they fell outside the purview of 8§ 2425. The
defendant further argued that if the district court were to
conclude that intrastate telephone calls were sufficient
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under § 2425, then the statute itself exceeded Congress's
powersunder the Commerce Clause. Inawritten decision
dated July 29, 2002, the district court rejected both of
these arguments. SPA 4-6.

Attrial, the evidence showed that Counts 3 through
18 involved telephone calls between the defendant and
Jones to arrange for sexual encounters with the minor
victims. These conversations involved two cell phones
used by the defendant. The first cell phone, which the
defendant used from February to April 2001, was provided
service by Nextel Communications (Counts4 through 10).
The second cell phone, which the defendant used from the
end of March to July 2001, was provided service by
Cingular Wireless (Counts 11 through 18). Jones made
and received calls with the defendant from various land
line telephones. It is undisputed that both the defendant
and Jones were in Connecticut at the times that the phone
calls were made.

The Government introduced testimony from
Richard lozzo and Donald Richardson, engineers
employed by Nextel and Cingular Wireless, respectively,
regarding the nature and extent of the telecommunications
infrastructure used to make the telephone calls identified
in Counts 4 through 18. T 817-68 (lozzo); 869-88
(Richardson). lozzo and Richardson both described a
global telecommunications network known as the Public
Switching Telephone Network (“PSTN”). The PSTN is
composed of all of the telecommunications service
providers throughout the world, which are interconnected
through cables and circuits. When a user turns on a cell
phone, the cell phone is integrated into the service
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provider’s own infrastructure, which, inturn, is part of the
PSTN. T 821-23, 871. During the period of time at issue
in this case (November 2000 through July 2001), both
Nextel and Cingular maintained extensive infrastructures,
some of the components of which were in Connecticut.
These infrastructures, which included cell site towers and
switches, handled both interstate and intrastate telephone
calls and were integrated into the PSTN. T 824-31, 871-
79.

lozzo testified that every call to or from a Nextel
cell phone in Connecticut during this time would
necessarily have been routed through a Nextel switching
center in White Plains, New Y ork, even if the call wereto
or from another person in Connecticut.”> T 828-30. With
respect to the callsidentified in Counts 4 through 9, which
involved a Nextel cell phone and aland line telephone in
Connecticut, electronic communications would be routed
by radio signal to a Nextel cell site tower, and then by
cable to the White Plains switching center. From the
switching center in White Plains, the calls would be
transmitted by cabletothelocal telephoneservice provider
(in this case, SNET), and finally, through the SNET
network, to aland line telephone in Connecticut. T 828-
30. lozzo testified that although this route would be
established in a fraction of a second, it would last the
duration of thetelephone call, during which voiceand data
signa swould be transmitted through the PSTN.

2 lozzo also testified that a very small area of the
state of Connecticutisserved by a Nextel switching center
in Mansfield, Massachusetts. T 864.
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Richardson testified that cell phones operate by
using certain frequencies that are assigned to cellular
service providers by the Federal Communications
Commission (“FCC”). Richardson also testified that the
FCC not only licenses and assigns frequencies to service
providers, but also promulgates rules and regulations for
service providers relating to the operation and use of
assigned frequencies. T 879-81.

On March 19, 2003, at the close of the
Government’ scase-in-chief, thedistrict court orally denied
the defendant’s motion for a judgment of acquittal on
Counts 3 through 18, based on his Commerce Clause
arguments. GA 23-26.

Following the close of evidence, the defendant
requested that the district court instruct the jury that in
order to convict, they must find, as an essential element of
the offense, that the defendant made or received an
interstate telephone call in committing the charged
offenses. The district court rejected this proposed charge
and, on March 23, 2003, instructed the jury that a facility
of interstate commerce, for purposes of § 2425, is an
instrumentality that has the capacity to make interstate
phone calls, and that the element requiring use of afacility
of interstate commerceissatisfied evenif theactual phone
calls identified in the indictment were intrastate phone
calls. JA 117. The defendant objected to thisinstruction.

On March 31, 2003, following his conviction, the
defendant renewed his motion for ajudgment of acquittal,
including his Commerce Clause challenge. In a written
decision dated June 12, 2003, the district court denied the
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defendant’ s motion, and adopted its earlier ruling on the
defendant’s motion to dismiss. SPA 19.

B. Governing Law and Standard of Review

Section 2425 of Title 18 of the United States Code
prohibits use of an interstate facility to transmit certain
information about a minor with the intent to solicit any
person to engage in illegal sexual activity. The statute
provides, in pertinent part, as follows:

Whoever, using the mail or any facility or
means of interstate or foreign commerce. . .
knowingly initiates the transmission of the
name, address, telephone number, social
security number, or electronic mail address
of another individual, knowing that such
other individual has not attained the age of
16 years, with the intent to entice,
encourage, offer, or solicit any person to
engage in any sexual activity for which any
person can be charged with a criminal
offense, or attemptsto do so, shall be[guilty
of acrime].

The Commerce Clause “provides that ‘ Congress
shall have Power . . . [t]o regulate Commerce with foreign
Nations and among the several States. ...” Freedom
Holdings, Inc. v. Spitzer, 357 F.3d 205, 216 (2d Cir. 2004)
(quoting U.S. Const. Art. I, 8 8, cl. 3). This Court has
suggested that “[almong the eighteen Congressional
powers enumerated in Article | of the Constitution, the
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Commerce Power is, perhaps, themost sweeping.” United
States v. King, 276 F.3d 109, 111 (2d Cir. 2002).

In United States v. Lopez, 514 U.S. 549 (1995), the
Supreme Court categorized the activities that Congress
may permissibly regulate under the Commerce Clause:

First, Congress may regulate the use of the
channels of interstate commerce. Second,
Congress is empowered to regulate and
protect the instrumentalities of interstate
commerce, or personsor things ininterstate
commerce, even though the threat may
comeonly from intrastateactivities. Finaly,
Congress’ commerce authority includes the
power to regulate those activities having a
substantial relation to interstate commerce,
i.e., those activities that substantially affect
interstate commerce.

Id. at 558-59 (internal citationsomitted). The Lopez Court
struck down alaw which prohibited simple possession of
a firearm in school zones, reasoning that the law fell
within neither of thefirst two categories (because gunsare
neither channels nor instrumentalities of commerce), and
that simple gun possession in a school zone did not
“substantially affect interstate commerce.” Id. at 559-60;
see also United States v. Morrison, 529 U.S. 598, 608-09
(2000) (striking down provision of Violence Against
Women Act, which provided civil remedy for violence
motivated by gender; finding statute deficient under third
Lopez category). “A showing that a regulated activity
substantially affects interstate commerce (as required for
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the third category) isnot needed when Congress regul ates
activity in the first two categories.” United States v. Gil,
297 F.3d 93, 100 (2d Cir. 2002).

This Court conducts de novo review of a
constitutional challengeto the validity of afederal statute.
See United States v. Pettus, 303 F.3d 480, 483 (2d Cir.
2002); King, 276 F.3d at 111.

“*Thepropriety of ajury instruction isaquestion of
law that we review de novo.”” United States v. Wilkerson,
361 F.3d 717, 732 (2d Cir. 2004) (quoting United States v.
George, 266 F.3d 52, 58 (2d Cir. 2001)). “‘A jury
instruction is erroneous if it misleads the jury as to the
correct legal standard or does not adequately inform the
juryonthelaw.'” United States v. Pimentel, 346 F.3d 285,
301 (2d Cir. 2003) (quoting United States v. Walsh, 194
F.3d 37, 52 (2d Cir. 1999)).

To the extent a defendant challenges the district
court’s denial of his motion for acquittal on grounds of
evidentiary insufficiency, this Court engages in de novo
review, applying the same standard that governs a general
challengetothesufficiency of evidence. See United States
v. Jackson, 335 F.3d 170, 180 (2d Cir. 2003); United
States v. Thorn, 317 F.3d 107, 132 (2d Cir.), cert. denied,
123 S. Ct. 2232 (2003).

It is settled that a defendant challenging a
conviction on sufficiency grounds*“ bearsaheavy burden.”
United States v. Masotto, 73 F.3d 1233, 1241 (2d Cir.
1996). The Court considersthe evidence presented at trial
in the light most favorable to the government, crediting
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every inference that the jury might have drawn in favor of
the government. The evidence must be viewed in
conjunction, not in isolation, and its weight and the
credibility of the witnesses is a matter for argument to the
jury, not a ground for reversal on appeal. The task of
choosing among competing, permissible inferencesis for
thefact-finder, not thereviewing court. See, e.g., Jackson,
335 F.3d at 180; United States v. Johns, 324 F.3d 94,
96-97 (2d Cir. 2003); United States v. LaSpina, 299 F.3d
165, 180 (2d Cir. 2002); United States v. Downing, 297
F.3d 52, 56 (2d Cir. 2002). These principles apply to both
directand circumstantial evidence. See, e.g., United States
v. Griffith, 284 F.3d 338, 348 (2d Cir. 2000) (citing United
States v. Morrison, 153 F.3d 34, 49 (2d Cir. 1998)). A
witness's direct testimony to a particular fact provides
sufficient evidence of that fact for purposes of sufficiency
of theevidencereview. See United States v. Jespersen, 65
F.3d 993, 998 (2d Cir. 1995)." The ultimate question is not
whether we believe the evidence adduced at trial
established defendant’s guilt beyond a reasonable doubt,
but whether any rational trier of fact could so find.”
United States v. Payton, 159 F.3d 49, 56 (2d Cir. 1998)
(emphasisinoriginal) (citingJackson v. Virginia, 443 U.S.
307, 319 (1979)).

C. Discussion

The district court properly held that intrastate
telephone calls can give rise to crimina liability under
§ 2425, consistent with the Supreme Court’s decision in
Lopez. Theevidenceintheinstant case clearly established
that the facilities in question -- telephones -- were
instrumentalities of interstate commerce, regardless of
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whether they were used to make interstate calls.
Congress’ regulation of these facilities is therefore
permissible under the second Lopez category, without
regard to whether the particular phone calls in the present
case -- intended to arrange for sexual encounters with the
minor victims -- individually had a substantial effect on
interstate commerce.

As amatter of statutory construction, there can be
no question that telephones are “facilities or means” of
interstate commerce within the plain meaning of § 2425.?
Attrial, the Government offered uncontroverted evidence
that the Public Switching Telephone Network, over which
the calls in this case were transmitted, is a global
telecommunications system encompassing both cell
phones and land line telephones. Thus, the PSTN itself,
which incorporates cell phones, land line telephones, and
telecommunications infrastructure, is also an
instrumentality of interstatecommerce. See United States
v. Gilbert, 181 F.3d 152, 158 (1st Cir. 1999) (“Both
intrastate and interstate tel ephone communicationsare part
of an aggregate telephonic system as awhole.”) (citation
omitted); Kerbs v. Fall River Indus., Inc., 502 F.2d 731,
738 (10th Cir. 1974), cited with approval by United States
v. Gil, 297 F.3d 93 (2d Cir. 2002). It iswell established
that Congress may and does regulate wire and radio
communications, interstate communi cation providers, and

*  There is no meaningful distinction between the
statutory term“facility” and“instrumentality.” See United
States v. Marek, 238 F.3d 310, 317 & n.26 (5th Cir. 2001).
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satellite systems. See generally Title 17, United States
Code.*

Courts have uniformly held that telephones are
facilities of interstate commerce in the context of other
federal statutes, though research discloses no cases where
that precise question has yet arisen in the context of
§ 2425. This has been true regardless of whether the
parties to the phone call are in the same state. For
example, courts have reached such a conclusion in the
context of civil securitiesfraud cases. See, e.g., Loveridge
v. Dreagoux, 678 F.2d 870, 873-874 (10th Cir. 1982);
Alley v. Miramon, 614 F.2d 1372, 1379 (5th Cir. 1980);
Dupuy v. Dupuy, 511 F.2d 641, 643-644 (5th Cir. 1975);
Aquionics Acceptance Corp. v. Kollar, 503 F.2d 1225,
1228 (6th Cir. 1974); Kerbs, 502 F.2d at 738.°

*  Thedefendant concedesthat Congress can regulate
particular intrastate transactions (such as ATM
withdrawals) involving “activities that are traditionally
subject to federal regulation” such as banking (Def. Br.
36), but for some reason does not apply the same logic to
cellular telephone service, which is likewise subject to
pervasive federal regulation.

> The defendant’s invocation of the rule of lenity
(Def. Br. 39) is unavailing because telephones are
unambiguously “facilities of interstate commerce.”
Where, as here, “congressional intent is clear, the rule of
construction of criminal statutes in favor of lenity is
inapplicable.” United States v. Riccardelli, 794 F.2d 829,
833 (2d Cir. 1986) (recognizing that use of the mails is
(continued...)
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Asaconstitutional matter, Congress’ sregulation of
the use of telephonesfalls squarely within Lopez’ s second
category of permissible legislation -- that is, laws that
“regulate and protect the instrumentalities of interstate
commerce, or persons or things in interstate commerce.”
514 U.S. at 558. Unlike the statutes at issue in Lopez and
Morrison, which regulated gun possession and violence
against women, 8§ 2425 regulates use of telephones -- a
prototypical instrumentality of interstate commerce. And
inthewake of Lopez and Morrison, courts have repeatedly
rejected Commerce Clause chalenges to criminal
convictions where jurisdiction was predicated on the use
of a telephone, even where the call at issue was purely
intrastate. See, e.g., United States v. R.J.S., Jr., 366 F.3d
960, 960 (8th Cir. 2004) (upholding bomb-threat
conviction under 18 U.S.C. § 844(e); “the commerce
power reacheswholly intrastate telephone calls, so long as
the calls are made with telephones connected to an
interstate telephone system); United States v. Corum, 362
F.3d 489, 493 (8th Cir. 2004) (same; “ It iswell-established
that telephones, even when used intrastate, are
instrumentalities of interstate commerce.”); United States
v. Clayton, 108 F.3d 1114, 1117 (9th Cir 1997) (upholding
convictions under 18 U.S.C. § 1029(a) for cloning cell
phones; “Telephones are instrumentalities of interstate
commerce’). See also United States v. Weathers, 169 F.3d
336, 341 (6th Cir. 1999) (dicta) (noting that well-

> (...continued)
inherently a “federal instrumentality” and therefore an
intrastate mailing confers jurisdiction under the Travel
Act, 18 U.S.C. § 1952).
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established precedent makes it “fairly simple” to conclude
“that telephones, even when used intrastate, constitute
instrumentalities of interstate commerce”).

Because congressional regulation of
instrumentalities of interstate commerce, such as
telephones, implicates category two of Lopez, thereisno
need to engage in the further analysis required in Lopez
category three, which askswhether activities” substantially
affect interstate commerce.” 514 U.S. at 559. “[W]hen
Congress elects to regulate under the second prong of
Lopez, federal jurisdiction is supplied by the nature of the
instrumentality or facility used, not by separate proof of
interstate movement.” United States v. Richeson, 338 F.3d
653, 660-661 (7th Cir. 2003) (internal quotation marksand
citation omitted) (holding that intrastate use of telephone
lines in murder-for-hire scheme satisfies jurisdictional
element of 18 U.S.C. § 1958(a)); see also Clayton, 108
F.3d at 1117 (because telephones are instrumentalities of
interstate commerce, they “fal under category two of
Lopez, and no further inquiry is necessary to determine
that their regulation under 18 U.S.C. § 1029(a) is within
the Commerce Clauseauthority”); Gilbert, 181 F.3d at 158
(affirming conviction for making bomb threat through
intrastate telephone call, in violation of 18 U.S.C.
§ 844(e), which prohibits threats “through the use of the
mail, telephone, telegraph, or other instrument of interstate
or foreign commerce”).

This Court recently reached an analogous
conclusion regarding the sufficiency of intrastate mailings
under the Commerce Clause. In United States v. Gil, 297
F.3d 93 (2d Cir. 2002), this Court rejected the defendant’ s
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Commerce Clause challenge to his mail fraud conviction
under 18 U.S.C. 8§ 1341. The Court explained that “[a]
showing that a regulated activity substantially affects
interstate commerce (as required for the third category) is
not needed when Congress regulates activity in the first
two categories.” Id. at 100 (emphasisadded). The Court
“conclude[d] that private and commercial interstate
carriers, which carry mailings between and among states
and countries, areinstrumentalities of interstate commerce,
notwithstanding the fact that they also deliver mailings
intrastate.” Id. Accord United States v. Photogrammetric
Data Services, Inc., 259 F.3d 229, 249-53 (4th Cir. 2001)
(rejecting similar Commerce Clause challenge to mail
fraud conviction premised on intrastate delivery); United
States v. Riccardelli, 794 F.2d 829, 831 (2d Cir. 1986)
(pre-Lopez case interpreting the Travel Act, 18 U.S.C.
§ 1952, and holding that intrastate mailing is sufficient to
invoke federal jurisdiction); United States v. Heacock, 31
F.3d 249, 255 (5th Cir. 1994) (same). Cf. United States v.
Cope, 312 F.3d 757, 771 (6th Cir. 2003) (in murder-for-
hire case, proof of intrastate mailing held sufficient to
satisfy jurisdictional element of 8§ 1958(a)).

This Court’s analysis in Gil tracks the consistent
reasoning of other appellate courtsconsidering Commerce
Clause challenges to criminal convictions. Whilethereis
considerable variety among the instrumentalities of
interstate commerce used to effectuate federal criminal
offenses, the rule remains the same: Congress may
properly regulateinstrumentalities of interstate commerce,
regardless of whether the instrumentality in question is
actually used in an interstate transaction or activity. See
United States v. Marek, 238 F.3d 310, 318-319 (5th Cir.
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2001) (upholding constitutionality of murder-for-hire
convictionunder § 1958(a), because defendant’ sintrastate
use of Western Union to transfer funds within Texas fell
within Lopez category two); United States v. Baker, 82
F.3d 273 (8th Cir. 1995) (rejecting Commerce Clause
challenge to extortion conviction under 18 U.S.C. § 1952,
where defendant forced victim to withdraw cash from
ATM machine, even though the ATM owner bank and
drawee bank were both in Missouri; use of interstate
network of ATM sbrought act within Lopez category two).

The only cases in which this Court has required
proof of interstate communication involve statutes with
language that is materially different from 8 2425 --
namely, statutes under which the criminal act itself must
be committed in or affecting interstate commerce. FoOr
example, this Court has held that the wire fraud statute,
which punishes anyone who “transmits [certain
communications] . . . in interstate or foreign commerce,”
requires proof of an actual interstate transmission. See
United States v. Blackmon, 839 F.2d 900 (2d Cir. 1988).
The same holds true for the credit card fraud statute, 18
U.S.C. 8§ 1644, which punishes whoever engages in
specified fraudulent “transaction[s] affecting interstate or
foreign commerce” -- language that fits squarely into
Lopez category three. United States v. De Biasi, 712 F.2d
785, 790 (2d Cir. 1983).°

¢ To the extent that certain courts have reached the
same conclusion with respect to the murder-for-hire
statute, 18 U.S.C. § 1958, they haverelied on language in
(continued...)
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The defendant citesthis Court’ sdecision in United
States v. Archer, 486 F.2d 670 (2d Cir. 1973), in support
of his position that federal jurisdiction may only be
established by interstate phone calls. Def. Br. 20-21.
While it is true that the Archer Court reversed the
defendants’ convictions under the Travel Act, 18 U.S.C.
§1952, because they did not make any interstatetel ephone
calls in furtherance of their illegal scheme, the Court’s
focuswas on who had madethe calls, not on whether those
calls were intrastate or interstate. In Archer, the callsin
guestion had been placed by undercover agents who
sought to induce the defendants to make such calls. The
Court was understandably offended by the government’s

6 (...continued)

that statute that prohibits use of “any facility in interstate
or foreign commerce” -- and interpreted the phrase “in
interstate or foreign commerce” to refer to the use, not the
facility. See, e.g., United States v. Paredes, 950 F. Supp.
584 (S.D.N.Y. 1996). But see Richeson, 338 F.3d 653,
660-661 (7th Cir. 2003) (“[ T]hereisoneand only one way
to read the plain language of the murder-for-hire statute,
and that isto require that the facility, and not itsuse, bein
interstate or foreign commerce.” ); Marek, 238 F.3d at 317
(same). Some of the confusion over § 1958 stemsfrom an
apparent drafting error: The subsection outlining the
prohibited conduct speaks of “any facility in interstate or
foreign commerce,” whereas the subsection immediately
following defines a “facility of interstate commerce.”
(Both emphases added.) But whatever the case may be
with § 1958, § 2425 employs language that more clearly
indicates that the facility, not its use, must be linked to
interstate commerce.
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jurisdictional entrapment and much of the opinion
concerned the government’ s questionable eff ortsto create
an opportunity for the defendants to commit a crime and
to do so in away that would permit federal prosecution.
In deciding the case, however, the Court “in fact went no
further than to hold that when the federal element in a
prosecution under the Travel Act is furnished solely by
undercover agents, a stricter standard is applicable than
when the interstate or foreign activities are those of the
defendants themselves . .. .” Id. at 685-686. Moreover,
even if Archer were read to require proof of interstate
calls, thefactthat it involved the Travel Act (which posits
use of afacility in interstate commerce) distinguishes it
from the present case, which involves § 2425 (which
requires use of a facility of interstate commerce). As
discussed supra n.6, the language of the former, unlike
that of the latter, has sometimes been construed to require
proof that the transaction in question actually was an
interstate occurrence.

The defendant fares no better in his reliance on
Jones v. United States, 529 U.S. 848 (2000), for the
proposition that only interstate phone calls provide a
sufficient nexus for federal jurisdiction. Def. Br. 25.
While it is true that the Court in Jones invoked the
doctrine of constitutional avoidanceto interpret acriminal
statute to avoid a potential conflict with the Commerce
Clause, the Court did so in order to give the most natural
meaning to the word “use.” Specifically, in Jones, the
Court held that for an owner-occupied dwelling to
constitute property “wused in interstate or foreign
commerce,” the property had to be actively used; passive
uses, such as offering the home as collateral or simply
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insuring it, did not qualify. Id. at 855. In reaching this
conclusion, the Court found ambiguity in the term “used,”
not in the term “in interstate or foreign commerce.” Id. at
857-58. In the present case, however, there is no
ambiguity as to whether the defendant made and received
calls on his cell phones. The wiretap evidence
conclusively proved that. And there can be no serious
contention that such activity does not constitute “use.”
Because the canon of constitutional avoidance “has no
applicationintheabsence of statutory ambiguity,” Rucker,
535 U.S. at 134, Jones does not support the defendant’s
effort to limit the scope of § 2425 to interstate phone calls.

To the extent the defendant contends that
punishment of sex crimes should remain the province of
the states absent a call from one state to another, his
argument is more properly directed to Congress than this
Court. Indeed, this Court has previously considered and
rejected similar policy arguments. See Riccardelli, 794
F.2d at 833 (“federalism arguments are misplaced since
oncethefederal jurisdictional nexusof theuse of themails
is present, ‘the statute [18 U.S.C. § 1952] reflects a clear
and deliberate intent on the part of Congress to alter the
federal-state balance in order to reinforce state law
enforcement.’”) (quoting Perrin v. United States, 444 U.S.
37, 50 (1979)); United States v. Kelner, 534 F.2d 1020,
1024 (2d Cir. 1976) (“However much we might agree as
a matter of principle that the congressional reach should
not be overextended or that prosecutorial discretion might
be exercised more frequently to permit essentially local
crimes to be prosecuted locally . . . we do not feel that
Congress is powerless to regulate matters in commerce
when the interstate features of the activity represent a
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relatively small, or in a sense unimportant, portion of the
overall criminal scheme.”); United States v. Kammersell,
196 F.3d 1137, 1139 (10th Cir. 1999) (in light of plain
language of 18 U.S.C. 8§ 875(c), rejecting claim that
prosecuting for threats transmitted by e-mail would
federalize most crimes because most e-mails go through
out-of -state routers).

The defendant further argues that Congress's
enactment of § 2425 was largely motivated by a desire to
deter and punish crimesagainst children over the Internet,’
and that the absence of any reference in the legidative
history to telephones defeats its application to intrastate
calls. This argument fails for several reasons. First, the
defendant’ sargument isalogical non sequitur, if hewere
correct that § 2425 applies only to the Internet, then both
interstate and intrastate phone calls would fall outside its
scope -- and even he has not made such a far-fetched
claim. Second, the statutory text does not mention the
Internet, but rather speaks expansively of “any facility or
means of interstate or foreign commerce.” See, e.g.,
Department of Housing and Urban Development v.
Rucker, 535 U.S. 125, 131 (2002) (“theword ‘any’ hasan
expansive meaning, that is, ‘ one or some indiscriminately
of whatever kind'”) (internal quotation marks omitted).
“[R]eference to legislative history is inappropriate when
the text of the statuteis unambiguous.” Id. at 132. Third,

7 “[The Act] prohibits contacting a minor over the
Internet for the purposes of engaging in illegal sexual
activity and punishesthose who knowingly send obscenity
to children.” H.R. Rep. No. 105-557, at 12 (1998).
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the Internet itself isaglobal telecommunications network
that relies on telephone lines belonging to the PSTN -- the
very network which the defendant claims is outside the
scope of 8§ 2425. Itis hard to imagine that Congress meant
to punish people for using keyboards and modems to
entice children over phone lines, but not for doing so by
speaking over those same lines. See H.R. Rep. No. 105-
557, at 24 (1998) (in passing § 2425, Congress intended
“to bring the most effective resourcesto bear in seeking to
protect children from sexual predators’); ¢f. Dupuy, 511
F.2d 641,643 (5th Cir. 1975) (relying on Congress’ s broad
anti-fraud objective to interpret 15 U.S.C. § 78] as
prohibiting both intrastate and interstate calls as “the use
of any means or instrumentality of interstate commerce”).

Finally, evenif the Court wereto require proof that
acall crossed state linesto sustain a 8§ 2425 conviction, the
fact that all the Nextel calls passed through a New Y ork
switching center would be sufficient to uphold Counts 4
through 9. See United States v. Weathers, 169 F.3d 336,
341 (6th Cir. 1999) (holding, in 8 1958 murder-for-hire
case, that cell phone’ s use of interstate electronic signal to
effectuate intrastate tel ephone call sufficesto prove phone
was actually used in interstate commerce). The
defendant’s complaint that such an interstate nexus is
“serendipitous’ or based on “technological facts” misses
the point; even asto statutes that require proof of an actual
interstate transaction, this Court hasnot required proof that
the defendant intended or even knew of the interstate
nature of that transaction. See, e.g., Blackmon, 839 F.2d
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at 908 (wire fraud); DeBiasi, 712 F.2d at 789 (credit card
fraud).®

In sum, the court correctly instructed the jury that
the first element of § 2425 could be satisfied without
evidence of interstate phone calls, and thisconstruction of
§ 2425 is permitted by the Commerce Clause.

Il. The District Court Did Not Abuse Its
Discretion in Denying the Defendant’s
Motion To Suppress the Wiretap
Evidence

A. Relevant Facts

1. The Wiretap and Discovery of the
Sex Offenses

On February 18, 2001, the Government obtained
court authorization to conduct electronic surveillance for
the purpose of obtaining evidence of certain crimes
involving racketeering and public corruption. SA 3. One
of the original goals of the investigation was to obtain
evidence that the defendant was receiving money and
other items in exchange for steering City contracts to
certain contractors and vendors. For example, Special

¥ Thedefendant also argues (Def. Br. 22-23) that the
mere fact that a cell phone service provider islocated in a
different state is insufficient to form a basis for federal
jurisdiction in this case. The Government has not made
such an argument, and so the Court need not consider it.

40



Agent Reiner’ s affidavit of February 18, 2001, submitted
in support of the Government’s first wiretap application,
describes an incident in which the defendant was seen to
have alarge amount of cash immediately after meetingthe
owner of Worth Construction Company. SA 30-31.
Accordingly, agents conducting the wiretap were
instructed to monitor calls indicating that the defendant
was spending money beyond his lawfully gained means --
including conversations with Jones and other women
whom he appeared to being paying for sex and drugs. SA
1081-82. In wiretap progress reports regularly filed with
the district court, the Government advised that it was
monitoring such conversations, although it did not list
every such conversation. SA 1082-85.

It was not until the late afternoon of July 13, 2001,
that the FBI had probable cause to believe that the
defendant was engaging in sexual contact with a child.
Before July 9, 2001, the FBI had considered Jones to be
merely one of several women with whom the defendant
had a sexual relationship and to whom the defendant gave
money in exchange for sex. SA 1085. Specifically, the
FBI was aware of allegations that the defendant had an
ongoing sexual relationship with a Waterbury prostitute,
whose name was believed to be Guitana Graham, with
whom he had fathered a child around 1993. SA 1080. In
making telephone arrangements for sexual liaisons with
the minor children, the defendant and Jones never openly
discussed what they were doing. Rather, inrelatively brief
conversations, they would make arrangements to meet at
a particular time and place. The defendant and Jones
would make brief and vague references to other persons,
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two of whom, asthe FBI |ater discovered, were the young
victimsin this case. SA 1086.

These sex crimes first came to the Government’s
attention as the result of abrief intercepted call on July 9,
2001, in which Jones told the defendant that she was
bringing “[Victim 1]” with her to meet the defendant and
that it was Victim 1’s ninth birthday. JA 303-04. Based
on their knowledge of the defendant’ s sexual relationship
with Jones and the context of theintercepted conversation,
FBI agents thought that the defendant might be arranging
a sexual liaison with Jones and/or a minor. In order to
investigate, and thwart if necessary, this possible sexual
liaison, the Government arranged for a pretext call by an
undercover law enforcement officer on July 12, 2001,
which had the effect of deterring the defendant from
continued sexual contact with the minor victims. JA 316-
17. The pretext call to the defendant caused him to make
incriminating statements to Jones on the following day,
which were also intercepted. JA 318-21.

OnJuly 13, 2001, the Government submitted to the
district court a report entitled “Filing Regarding Possible
Sex Offenses.” SA 758. The Government advised that it
had reason to believe that the defendant had made
arrangements to engage in sexual relations with a minor,
and described therelevant intercepted calls. SA 759. The
Government also described how it had arranged for the
pretext call to thedefendant on July 12, 2001. SA 760-61.
Atthetimethe Government filed thisreport, at about noon
on July 13, the Government did not yet have probable
cause to believe that the defendant had violated or was
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about to violate any state or federal law concerning sexual
contact with minors. SA 1086.

In a subsequent report, dated July 18, 2001, the
Government advised the district court of further
intercepted calls, including a conversation at
approximately 3:15 p.m. on July 13, 2001, between the
defendant and Jones. SA 763. Based on these
conversations, there was now probable cause to believe
that the defendant had engaged in sexual relations with at
least one minor child. SA 1085. The Government then
advised the Court of the actionsit would take to insurethe
safety and well-being of the children and to continue its
investigation of the defendant for sex-rel ated offenses, as
well as for the offenses described in the wiretap orders.
SA 769-70.

On July 20, 2001, upon concluding that the
defendant was using hiscell phonesto engagein offenses
beyond those outlined in the wiretap applications, the
Government filed an application permitting use of that
evidence pursuant to 18 U.S.C. 8§ 2517(5). SA 771-76.
The Government requested authorization to use the
intercepted communications relating to the defendant’s
sexual contactswith minorsin aprosecutionfor violations
of 18 U.S.C. 88 2425 and 371 and various state offenses.
A supporting affidavit reaffirmed that the wiretap orders
had been sought in a good faith effort to investigate the
racketeering and related violations listed in the
applications, and that the Government had not sought the
orders as a pretext for gathering evidence of other
wrongdoing. SA 777-80.
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On July 20, 2001, the district court granted the
§ 2517(5) application. SA 781. The court found that the
communications relating to the possible sex offenses
“were intercepted pursuant to Orders entered by the Court
and in good faith. The apparent relevance of these
communicationsto other offensesnot previously specified
became apparent to the Government on or about July 13,
2001, at which time the Government informed the Court.”
SA 783, 15.

On September 5, 2001, the Government filed a
second application pursuant to § 2517(5), seeking the
court’s authorization to disclose the intercepted calls in
relation to possible violationsof 18 U.S.C. § 242. GSA 1-
6. Thedistrict court granted that application on September
6, 2001. GSA 7-11.

Following the defendant’s arrest, federal agents
reviewed numeroustelephone calls between thedefendant
and Jones that had been intercepted earlier. Prosecutors
identified 15 intercepted conversations that would form
the basis for the § 2425 violations charged in Counts 4
through 18 of the Superseding I ndictment, aswell as other
incriminating conversations.

The defendant moved to suppress the intercepted
calls between himself and Jones and all evidence derived
therefrom, alleging numerous statutory violations. The
defendant’s central clam was that the FBI was not
authorized to intercept any communications between
himself and Jones because they were irrelevant to the
federal offenses for which the wiretap had been
authorized. @ The defendant also claimed that the
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Government had acted in bad faith by failing to comply
with 8§ 2517(5).

By order dated February 13, 2003, the district court
denied thedefendant’ smotion. Initswritten decision, the
district court found that

conversations, such as those between
Giordano and individuals such as Jones
were directly relevant to the government’s
corruption investigation. Theinvestigation
sought evidence substantiating the
government’s belief that Giordano was
receiving money from sourcesother than his
modest income as Mayor of Waterbury.
Consequently, any evidence revealing that
Giordano was receiving bribes and then
disbursng the money to a network of
prostitutes, such as Jones, would tend to
show that he was abusing his public office
for improper and illegal gain. Therefore,
the court had probable cause to authorize
the government’ s surveillance of telephone
conversations between Giordano and Jones.

SPA 13-14. Addressingthe defendant’ sargument that the
Government violated 8 2517(5), the district court found
that the original order authorizing electronic surveillance
was lawfully obtained, that it was sought in good faith and
not as a subterfuge, and that the conversations in question
were intercepted incidentally during the course of the
lawfully executed order. SPA 14. Thedistrict court found
that the Government’s actions with respect to the
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intercepts relating to the defendant’s sexual abuse of the
two minor victims

demonstrate[d] that the government
properly kept the court apprised of the
unanticipated interception of
communications between Giordano and
Jones, and refute Giordano’ sallegation that
the government conceal ed the sexual nature
of the these conversations. Therefore,
because the government complied with the
requirements of 8§ 2517(5) and [United
Statesv.] Masciarelli,[558 F.2d 1064, 1069
(2d Cir. 1977),] Giordano’s allegation that
the government acted in bad faith in
conducting the wiretap is basel ess.

SPA 14. In addition, the district court held that “the
government’ sinterception of the communicationsbetween
Giordano and Jones was consistent with the plain view
doctrine under the Fourth Amendment as applied to Title
[l electronic surveillance.” SPA 14.

2. The Franks Claims

By motion dated January 30, 2002, the defendant
challenged the 55-page affidavit which FBI Special Agent
Reiner had submitted on February 18, 2001, in support of
the Government’ s original wiretap application. SA 17-69
(affidavit). The defendant requested a hearing, pursuant
to Franks v. Delaware, 438 U.S. 154 (1978), on the
grounds that the affidavit supposedly omitted material
facts which, if included, would have undermined the
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supervising judge’ s probable cause determination. These
facts allegedly related to the absence of forensic evidence.

In alater submission dated December 9, 2002, the
defendant renewed hismotion for a Franks hearing, but on
entirely different grounds. The defendant filed a brief
affidavit relating to a confidential source, identified inthe
February 18 affidavit as “CW-1,” who provided
information that, he argued, was critical to the finding of
probable cause. SA 1061, 1071-72. The defendant
identified CW-1 as Tim Longino, the defendant’s former
chief of staff when he was the M ayor of Waterbury. The
defendant alleged that L ongino had misappropriated more
than $50,000 in campaign funds and was subsequently
discharged by the defendant, and that the Government
knew or had reason to know of Longino’s discharge. Id.

At a hearing on January 6, 2003, the defendant did
not pursue his original claim regarding forensic evidence,
but instead claimed for the first timethat hehad identified
two witnesses who would testify to Longino’s supposed
misappropriation of campaign funds. 1/6/03 T 2-5. The
defendant produced no affidavits from these witnesses,
instead, defense counsel told the district court that one of
them, James Paolino, would testify that L ongino had asked
Paolino to cash checks. 1/6/03 T 3-5. Paolino was
represented by counsel, who would not permit defense
counsel to interview him, 1/6/03 T 21-22, and who
indicated that Paolino, if called to testify, would assert his
Fifth  Amendment right against compelled self-
incrimination. Def. Br. 79. Defense counsel did not
proffer the testimony of the other witness whom he
identified. The district court noted that the defendant’s
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December 9 submission included no details about checks,
nor any evidence that Special Agent Reiner was aware of
the alleged misappropriation of campaign funds. 1/6/03 T
10-11, 18-20. In denying the defendant’s motion for a
Franks hearing, the district court stated:

What those witnesses were going to say or
are going to say should have been the
subject of affidavits and the subject of
submissions so that the Court could review
them so that the government could have
reviewed them and then there would have
been a basis for the Court to make a
determination on a preliminary basis . . . .
There s no -- There’ s nothing in this record,
other than your representations at thistime,
as to the details or as to what constituted
misconduct or alleged misconduct on the
part of the government with respect to the
seeking of the wiretap application . .. and it
seemsto me that it’s reckless on your part,
Mr. Bowman, to make these kinds of
allegations unsupported by affidavit or
otherwise, at thislate juncture.

1/6/03 T 21.
B. Governing Law and Standard of Review
1. Overview of Title 11l

Statutory authorization for federal law enforcement
officials to intercept wire, oral and electronic
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communications is found in Title 11 of the Omnibus
Crime Control and Safe Streets Act of 1968, 18 U.S.C.
88 2510-2520, commonly called “Title 111.” The strict
warrant requirements of Title Il provide that before
issuing a wiretap order, the district court must find:

1. Probable cause to believe that an
individual iscommitting, has committed, or
will commit one of a list of specified
crimes, 18 U.S.C. § 2518(3)(a);

2. Probable cause that communications
concerning that offense will be obtained
through the interception, 18 U.S.C.
§ 2518(3)(b);

3. Normal investigative procedures have
been tried and have failed or reasonably
appear to be unlikely to succeed or be too
dangerousif tried, 18 U.S.C. § 2518(3)(c);
and

4. Probable cause that the facilities from
which, or place where, the communications
are to be intercepted are being used in
connection with the commission of the
offense, 18 U.S.C. § 2518(3)(d).

The warrant must also contain a particular description of
the type of communication sought to be intercepted and a
statement of the offenses to which the communication
relates. 18 U.S.C. § 2518(4)(c). The warrant must not
allow theinterception to continue longer than is necessary
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to achieve the objective of the authorization, and in any
event not longer than 30 days, 18 U.S.C. § 2518(5), and
the warrant must require the interception be conducted in
away that minimizes the interception of calls not subject
to interception by Title 1. Id.

The elaborate Title Il requirements address the
probable cause and particularity requirements of the
Fourth Amendment.  “Surveillance that is properly
authorized and carried out under Title III complies with
thefourth amendment.” United Statesv. Bianco, 998 F.2d
1112, 1121 (2d Cir. 1993); see also United States v.
Donovan, 429 U.S. 413, 429 (1977) (dictum); United
States v. Tortorello, 480 F.2d 764, 772-75 (2d Cir. 1973).

2. Persons Whose Communications
May Be Intercepted

Section 2518 requires the Government to identify
in its application “the person, if known, committing the
offense and whose communicationsare to beintercepted.”
18 U.S.C. § 2518(1)(b)(iv). Similarly, the order of
authorization must specify “the identity of the person, if
known, whose communications are to be intercepted.” 18
U.S.C. 8§ 2518(4)(a). These provisions do not require the
Government to identify every person whose calls may be
intercepted. Rather, “Title IIl requires the naming of a
person in the application or interception order only when
the law enforcement authorities have probable cause to
believe that the individual is‘committing the offense’ for
which the wiretap is sought.” United States v. Kahn, 415
U.S. 155 (1974).
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3. Evidence of Other Crimes Not
Specified in § 2516 or Warrant

Title 111 alows the Government to seek
authorization to conduct electronic surveillance of
specified personsin order to investigate specified crimes,
which are set forth at 18 U.S.C. § 2516. Although 18
U.S.C. § 242 (deprivation of civil rights under color of
law) and § 2425 (use of an interstate facility to transmit
information about a minor in connection with sex crimes)
were not among the crimes specified in § 2516 at the time
of the present wiretap,’ Title 111 clearly contempl ates that
law enforcement of ficers may hear conversations relating
to other crimes not specified in § 2516 and not authorized
in the wiretap warrant. Section 2517(5) expressly allows
the Government to use evidence of non-specified, non-
authorized offenses, often referred to as “other crimes,”
when such evidence is obtained during the course of a
wiretap investigation of aspecified authorized offense. In
order to use thisevidence, however, § 2517(5) requiresthe
Government to make an application to the district court
“as soon as practicable.” Before other-crimes evidence
may be used, the district court must make a finding that
the communications in question “were otherwise
intercepted in accordance with the provisions of this
chapter.” Id.

® Section 2516 was amended in 2003 to include
§ 2425 as an enumerated offense. See PROTECT Act,
Pub. L. 108-21 § 201, Apr. 30, 2003, 117 Stat. 659.
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Construing 8§ 2517(5), this Court has stated that
“should the law enforcement officer, in the course of
conducting the authorized interception, come across
communications relating to offenses other than those
specified in the order of authorization or approval, he must
obtain the authorization or approval of a court of
competent jurisdiction as soon as practicable before the
communications might be used in connection with the
unspecified offense.” United States v. Masciarelli, 558
F.2d, 1064, 1066 (2d Cir. 1977). Following adiscussion
of 8§ 2517(5) in Masciarelli, the Court concluded that
“Congress intended that judicial approval of the
interception of evidence relating to non-authorized
offenses might retroactively be granted pursuant to
§ 2517(5) upon a showing that ‘the original order was
lawfully obtained, that it [was] sought in good faith and
not as a subterfuge search, and that the communication
was in fact incidentally intercepted